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ABSTRACT

This article deals with exploitation of a pharmaceutical patent to treat the novel coronavirus. The laws of several
Arab nations, which regulate industrial property rights in regard to the use of compulsory licensing for exploit-
ing patented COVID-19 pharmaceutical treatments, are examined, compared, and contrasted. The cases in
which such laws permit use of compulsory licensing are clarified, such as in the interest of national security
and in emergencies. This article concludes that the COVID-19 pandemic has posed a serious threat to the public
health of various countries which has justified the use of compulsory licensing to exploit new patents. A patent
owner has the right to be granted appropriate compensation during exploitation, and the new compulsory license
terminates once the purpose for which it has been given terminates.

1. CONCEPT AND TYPES OF
PHARMACEUTICAL PATENT

It is known that patents' play an effective role in
protecting the rights of patent owners, including the
owners of pharmaceutical patents. The pharmaceu-
tical patent plays a key role in protecting drug com-
panies, as it represents the certificate proving the
rights of these companies for the drugs that they
invented and tested. Additionally, the patent is con-
sidered a document upon which these companies
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rely to prevent others from violating their rights
and which allows them to claim compensation in
the event of infringement.

The pharmaceutical patent can be defined as an
official document granted by a competent govern-
ment agency to an inventor for a pharmaceutical in-
vention after fulfilling certain legal conditions, and
it proves that the inventor has ownership rights to
the pharmaceutical invention, where an inventor
can solely or through others use such invention for
a specific period of time. As can be seen from this
definition, the pharmaceutical patent does not differ
from a normal patent save that its scope is focused
on medicines intended to treat diseases. The phar-
maceutical patent grants an inventor a set of monop-
oly, moral, and material rights which enable him to
exploit the pharmaceutical patent directly or
through others and to perform legal actions thereon,

!See Article 1 of the UAE Federal Law No. 31 for the Year
2006 Pertaining to the Industrial Regulation and Protection
of Patents, Industrial Drawings, and Designs; Article 2 of
the Jordanian Patent Law No. 32 of 1999 and its amendments.
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such as selling and mortgages. In order for the in-
ventor to exercise such patent rights, the pharma-
ceutical patent must be registered for protection
purposes. Hence, the patent constitutes the creation
(not disclosure) of a right.” It should be noted here
that the material aspect ceases to exist after the
lapse of a certain period,” which may vary from
one nation’s law to another’s. The Emirati law, like
the Jordanian and Egyptian laws, provides protection
for 20 years of the financial rights,* where these laws
adopt the minimum level of protection set out in the
Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPS) Agreement.’

After the entry into force of the TRIPS Agree-
ment, countries expanded their definitions of the
forms of patents subject to protection to include
the types of inventions discussed below.

1.1. Invention of a new pharmaceutical product

A pharmaceutical invention results in a new mate-
rial thing whose properties, composition, or indus-
trial characteristics differ from any of the similar
pharmaceutical products even if they are of the
same type.® A completely new pharmaceutical prod-
uct is created and such a product is distinguished by
its qualities and characteristics from the products that
currently exist, such as the invention of a new drug to
treat, for example, coronavirus, AIDS, cancer, etc.,
so that new formulation does not include those
drugs that are produced as a result of modification
of an existing pharmaceutical product unless such
modification would affect the essential aspect of
the existing pharmaceutical product.’

1.2. Invention of a new manufacturing method
for producing medicines

This is done by inventing a new method for
manufacturing a previously known pharmaceutical
product, and the novelty here is the production
method, not the pharmaceutical product.® The pat-
ent owner has created a new manufacturing method
that was not previously known to produce an existing
and known product, so that the protection is provided
to the manufacturing method and not the product
resulting from use of such a method. If the product
resulting from the new manufacturing method is pro-
tected under patent laws, then the inventor of the
manufacturing method is only permitted to use
such a method in the production of that product
only after its duration of protection has expired.’

The question that arises here is if the new method
is focused on producing a protected product, will
the patent for the manufacturing method be granted

from the date of obtaining the patent, or should it
be delayed until the product duration of protection
expires?

This hypothesis was not covered by the laws in
question, or by the provisions of the TRIPS Agree-
ment. This article argues that starting to calculate
the duration of protection for the manufacturing
method before the expiry of the product’s duration
of protection prejudices the inventor’s right to the
new manufacturing method, since the inventor will
not be able to exercise the monopoly right to such
a method until the product duration of protection ex-
pires. Thus, the inventor will be prevented from
investing in the patent, so the patent becomes useless
and the inventor will not receive the expected benefit.
Hence, justice, legislative rationale, and the purpose
behind protection require calculating the duration
from the date when the inventor of the manufacturing
method becomes free to invest and exploit the inven-
tion. However, the legal provisions provide for a spe-
cific duration of protection for all patents from the
grant date of patent. This article argues that inven-
tions should be granted temporary protection until
they are released from the restriction of non-
exploitation to give the patent from that date in a
way that serves the interests of the inventor and with-
out prejudice to the legal rules thereon.

2See DANA Hama BaQi ABDEL KADER, INTELLECTUAL
PROPERTY RIGHTS RELATED TO NEW VARIETIES OF PLANTS
AND PHARMACEUTICAL PrRODUCTS: A COMPARATIVE STUDY
483 (Shatat Publishing and Software House, Egypt, 2009).
31t should be noted that this period does not include moral or
literary rights, which are permanent and non-expiring rights.
4See the text of Article 14 of the UAE Federal Law of Pertain-
ing to the Industrial Regulation and Protection of Patents,
Industrial Drawings, and Designs; Article 17 of the Jordanian
Patent Law; Article 9 of the Egyptian Law No. 82 of 2002
Relating to the Protection of Intellectual Property.

3See Article 33 of the Agreement on Trade Related Aspects
of Intellectual Property Rights or the so-called TRIPS
Agreement of 1994, which entered into force at the begin-
ning of January 1995.

SMUHAMMAD ABU AL-HIJA AND RAAFAT SALAH AHMAD,
PATENTS BETWEEN JORDANIAN AND EGYPTIAN LEGISLA-
TION AND INTERNATIONAL AGREEMENTS 63 (World of Mod-
ern Books, Irbid, 2006). MUHAMMAD IBRAHIM MUSA,
PATENTS IN THE FIELD OF MEDICINES, 85 (New University
Publishing House, Alexandria, 2007).

"YOUSRYA ABDEL-JALIL, THE RIGHTS OF PATENT HOLDERS
AND UTtiLITY MODELS 16 (Knowledge Foundation, Alexan-
dria, 2000).

SMUHAMMAD ABU AL-HIJA AND RAAFAT SALAH AHMAD,
supra note 6, at 65.

9SALAH ZAIN AL-DIN, EXPLANATION OF INDUSTRIAL AND
COMMERCIAL LEGISLATION 36 (House of Culture for Pub-
lishing and Distribution, Amman, 2003).
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1.3. The new application of known manufacturing
methods for the production of a pharmaceutical
product

This does not mean creating a new manufactur-
ing means, but to use a known method to achieve a
new previously unknown purpose or known results
that were previously achieved by other means.'”
Here, we have an existing pharmaceutical product
and an existing manufacturing method, and the in-
vention is to use such known means, without mod-
ification, to have a pharmaceutical product that
differs from the product that is produced in the
same manner, where such invention includes
novel function and work; for example, the use of
a drug used to kill microbes in order to improve an-
imal reproduction.'’

This applies to current attempts to obtain a patent
as a result of the use of several existing drugs to treat
the effects of the novel coronavirus, such as dexa-
methasone, which is used to treat tumors, arthritis,
asthma, and respiratory diseases, as well as the
use of anti-malarial drugs such as chloroquine and
hydroxychloroquine. Nevertheless, the patent does
not prevent others from using the same means to
produce a new product, but it prevents others from
using that means for the same purpose, and prevents
producing the same product even if through the use
of new means.

This article argues that patenting a new use is not
appropriate; because it lacks the novelty require-
ment, it cannot be argued that novelty is focused
on the new use of the drug—the manufacturing ap-
plication actually exists but novelty and an element
of secrecy do not. Additionally, the inventor does
not use a known manufacturing means to manufac-
ture a different product: rather, the inventor finds a
new use for the same product, which is not sufficient
to grant protection as a patent. Further, recognition
of such patents would open the way for pharmaceu-
tical companies to circumvent the prescribed dura-
tion of protection, especially since many medicines
have several uses.

1.4. Additional pharmaceutical patent

This patent is based on the idea that an inventor
introduces modifications or improvements to a
pre-existing pharmaceutical invention, whether the
modifications are introduced by the original inven-
tor or by another inventor. The legal protection is
only granted for the improvement or modification
that was made unless such modification or improve-
ment cannot be protected independently, in which
case the entire pharmaceutical invention is pro-
tected. Even if it seems fair to protect everyone

who introduces amendments or improvements that
would serve the accumulation of function or value
in the pharmaceutical fields, this type of patent
may be exploited by major pharmaceutical compa-
nies to extend the duration of protection when im-
provements or modifications are introduced
shortly before the end of protection for the underly-
ing pharmaceutical invention in order to have mo-
nopoly rights to the product for an additional
period of time. The laws in question contain differ-
ent provisions on this phenomenon.

The Jordanian legislature adopts a critical atti-
tude towards additional patents, as it requires that
the original inventor be the owner of the modifica-
tions or improvements in order to obtain the addi-
tional patent. Accordingly, such patents are only
granted to the original inventor, and it remains ef-
fective throughout the remaining period of the orig-
inal patent as long as the original patent protection
has not expired. '

Some jurists'* support this attitude on the pre-
text that the additional patent cannot be invested
in isolation from the original patent. However,
this article argues that the Jordanian legislature
erred when it restricted the patent grant to the orig-
inal inventor. This approach prevents other people
from obtaining a patent for amendments or im-
provements; since most of the inventions created
by citizens of developing countries, including Jor-
dan, are in the form of improvements and modifi-
cations, this restriction would reduce or eliminate

1"MlUHAMMAD ABU AL-HIUA AND RAAFAT SALAH AHMAD,
supra note 6, at 67.

'NAEEM MAGHBAB, THE PATENT FOR INDUSTRIAL AND
CoMMERCIAL PROPERTY 84 (Al-Halabi Legal Publications,
Beirut, 2003).

125 AMIHA AL-QALYOUBI, INDUSTRIAL PROPERTY,
PATENTS —INDUSTRIAL DESIGNS AND TRADEMARKS—
TRADE NAME AND MERCHANT NAME 65 (Dar Al-Nahda
Al-Arabiya, Cairo, 1996).

13ee Article 18 of the Jordanian Patent Law and its amend-
ments.

14SALAH AL-DIN JAMAL AL-DIN, STATE CONTRACTS FOR
THE TRANSFER OF TECHNOLOGY, A STUDY WITHIN THE
FRAMEWORK OF PRIVATE INTERNATIONAL LAW AND INTER-
NATIONAL TRADE LAw 72 (Dar Al-Nahda Al-Arabiya,
Cairo,1966). ANAS SAYYED ATTIA, LEGAL GUARANTEES
FOR TECHNOLOGY TRANSFER TO DEVELOPING COUNTRIES
AND THEIR AFFILIATED PROJECTS, A STUDY IN THE FRAME-
WORK OF LAW FOR THE PREVAILING INTERNATIONAL Sys-
TEM 125 (Dar Al-Nahda Al-Arabiya, Cairo, 1996), AL
SHAFIA JAAFAR MUHAMMAD AL-SHALALI, THE LEGAL
REGULATION OF PATENT EXPLOITATION — A COMPARATIVE
StupY, 80-85 (Dar Al-Kotob Al-Qanouneia, Egypt, 2011).
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the opportunities for developing nations to patent
inventions in general and pharmaceutical inven-
tions in particular.

On the contrary, in accordance with Article 1 of
the Egyptian Law on the Protection of Intellectual
Property, and Article 4 of the UAE Federal Law
of Pertaining to the Industrial Regulation and Pro-
tection of Patents, Industrial Drawings, and
Designs, additional patents are independent of the
original patents. Accordingly, the additional patents
do not expire upon expiration of the original patents
and are not affected by the reasons for their expira-
tion. Their independence extends to include rights
and obligations, and to grant the owner of the orig-
inal patent and others the right to make modifica-
tions and improvements.'”

2. COMPULSORY LICENSE FOR
EXPLOITING THE PHARMACEUTICAL
PATENT

After obtaining a pharmaceutical patent, an inven-
tor is granted the necessary protection for a specific
period under the law. During such a period, an inven-
tor is entitled to exploit the invention in the way(s) he
deems appropriate.'® However, an inventor is obli-
gated in some cases to grant others the right to use
the invention, where the competent authority grants
others a compulsory license to exploit the patent
without the consent of the patent owner. Thus, the ex-
ploitation of the patent is carried out by obliging the
patent owner to authorize others to exploit the inven-
tion under a decision issued by the competent author-
ity in the state for fair compensation.

The compulsory license for exploiting the phar-
maceutical patent by others is one of the forms of
exploitation that takes place against the will of the
patent owner and constitutes a restriction on drug
protection. Though the exploitation of the invention
is considered one of an inventor’s rights, it is also an
obligation to exploit the pharmaceutical invention
to address the health needs required in the state. If
an inventor fails to implement this obligation, the
state has the right to grant compulsory licenses
when the conditions for granting such licenses are
met.'” What does compulsory licensing mean?
What are the cases that justify granting those
licenses? Is it possible to grant compulsory licenses
for the pharmaceutical patent for the coronavirus
vaccine? What is the possibility of granting more
than one compulsory license in this case? Did the
legislature take into account the interest of the pat-
ent owner for the coronavirus vaccine when grant-
ing the compulsory license? And does the granted

compulsory license remain effective despite the ab-
sence of reasons for granting it? These questions
will be answered below.

2.1. Definition of compulsory license

Having reviewed the TRIPS Agreement and the
Arab comparative laws in question, it is noticed
that they did not define the compulsory license.
They only explained the cases in which a compul-
sory license is granted, conditions for a compulsory
license, and the competent licensing authority.'®

Jurists have provided many definitions of the
compulsory license, but they have not agreed on a
standard definition. According to some jurists,"”
the compulsory license means,

An administrative action taken to address the
breach of the obligations of an administrative
contract concluded between an inventor and
the public authority for implementing an in-
vention to satisfy the needs of public utilities,
and this action leads to replacing the original
inventor with others without his consent in
order to implement his innovation in return
for a fair compensation and the invention re-
mains in the name of the first owner.

The compulsory license is also defined as: “to
deprive a patent owner of the patent rights and
grant such rights to another person, the state or oth-
erwise, if the patent owner fails to exploit his inven-
tion, or for the interest of national security or
emergencies in return for a fair compensation.”?°

13

Additionally, the compulsory license means “an

15See DANA HaMa BAQ1 ABDEL KADER, supra note 2, at
490.

16Gee NISREEN CHERIQI, INTELLECTUAL PROPERTY RIGHTS,
COPYRIGHT AND RELATED RIGHTS — INDUSTRIAL PROPERTY
RiGHTS, 288 (Belkis Publishing House, Dar Al-Bayda,
Algeria, 2014).

""MuHAMMAD ABU AL-HIJA AND RAAFAT SALAH AHMAD,
supra note 6, at 219.

18See Article 31 of the TRIPS Agreement; Article 24 of the
UAE Federal Law of Pertaining to the Industrial Regulation
and Protection of Patents, Industrial Drawings, and Designs;
Article 22 of the Jordanian Patent Law and its amendments;
and Article 23 of the Egyptian Law on the Protection of
Intellectual Property.

19See AL SHAFIA JAAFAR MUHAMMAD AL-SHALALI, supra
note 14, at 166.

20Abdullah Al-Khashroum, The Impact of Jordan’s Acces-
sion to the World Trade Organization: WTO in the Jordanian
Industrial and Commercial Property Legislation, 26(2) JOUR-
NAL OF LAaw (Kuwait University) 296 (June 2002).
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action taken under a decision issued by the court
based on an application submitted to it by any per-
son wishing to invest the invention.”*' It can also
be defined as “the grant of a permission to some-
one else by the competent authority to exploit
the patent without consent of the patent owner
under the provisions of the law for an appropriate
compensation.”

The mere possibility of granting a compulsory
license to others should induce the patent owner to
exploit the invention for the benefit of society. If it
is not possible for the inventor to do so, he should
grant an optional license to others. Otherwise, a
compulsory license is granted to others without
the permission of the patent owner to benefit soci-
ety. The compulsory license prevents the patent
owner from abusing the exclusive right to exploit
the patent by himself or by third parties in order
to achieve public benefits that require the use of
pharmaceutical inventions to meet health require-
ments or other interests.

It is known that the right to the patent is tempo-
rary, and the exploitation of the pharmaceutical pat-
ent is an inventor’s right and duty at the same time,
and that public interest takes priority over the inven-
tor’s personal interest whenever the need arises. The
right of the inventor under the patent is closer to mo-
nopoly than ownership. The latter is based on per-
manence and release in use, disposition, and
exploitation, in contrast to the inventor’s right to
his invention whose use is subject to some restric-
tions. In certain cases, the state has the right to
grant others a compulsory license to exploit the sub-
ject matter of the patent, and such licenses derive
their legal basis from international agreements and
national laws.*

At the international level, the TRIPS Agreement
developed a general framework for compulsory
licenses, where it used the term other uses without
obtaining the consent of the patent holder in place
of the term “compulsory license.” The TRIPS
Agreement left the detailed provisions for the na-
tional laws of the member states, provided that the
provisions of Article 31 of the Agreement are ob-
served. Though Article 30 of the Agreement provi-
des that grant of a compulsory license should not
unreasonably conflict with a normal exploitation
of the patent, Article 31 provides for grant of a com-
pulsory license and the cases in which it is granted.
This is a restriction on the authority of states to
grant compulsory licenses, although this is in the in-
terest of developed countries, unlike developing
countries, given differences and competitive and
economic capabilities on the one hand, and techni-
cal and technological inequality on the other hand.

It should be noted that the cases that justify the
granting of compulsory licenses are not exhaustive.
This was also emphasized by the Declaration on the
TRIPS Agreement and Public Health,>* which took
into consideration the serious negative effects that
may result from the application of the TRIPS
Agreement on public health in developing countries
where deadly epidemics and many diseases spread,
because of the monopoly of new medicines and the
control of their prices by manufacturers. Therefore,
according to Article 31 of the TRIPS Agreement,
member states have the right to grant compulsory
licenses in cases other than those stipulated in the
Agreement when the conditions for granting those
licenses are fulfilled.

The issue of a compulsory license is regulated by
the domestic laws at the level of the three national
laws in question, similar to other comparative
laws. The Emirati legislature regulates compulsory
licensing in Articles 24-32 of the Federal Law of
Pertaining to the Industrial Regulation and Protec-
tion of Patents, Industrial Drawings, and Designs,
and grants the Minister of Economy the authority
to grant the compulsory license, as the Minister
explains conditions, cases, and procedures for grant-
ing the compulsory license. The Jordanian legisla-
ture also regulates compulsory licensing for the
exploitation of the patent in Articles 22-26 and
gives the Minister of Industry and Trade the author-
ity to grant compulsory licenses for exploitation of
patents. Further, the Egyptian legislature regulates
the compulsory licensing in Articles 23-25 of the
Intellectual Property Protection Law and requires
that the Patent Office is responsible for granting
compulsory licenses for exploiting patents if the

2'Saad Muhammad Saad, Legal Means for Investor’s
Exploitation Of Patents, at 39 (paper presented in the Sym-
posium on Intellectual Property and Methods for Resolving
Its Disputes, Sana’a, July 12—13 (1999).

22See SALAH ZAIN AL-DIN, supra note 9, at 102; NISREEN
CHERIQI, supra note 16, at 296; ANAS SAYYED ATTIA,
supra note 14, at 155; AL SHAFIA JAAFAR MUHAMMAD
AL-SHALALIL, supra note 14, at 28; SALAH AL-DIN JAMAL
AL-DIN, supra note 14, at 89.

2 Adopted by the WTO Ministerial Conference of 2001 in
Doha on November 14, 2001. For more details on the pro-
ceedings of this conference, see HusaM AL-DIN AL-SAGHIR,
DOHA DECLARATION ISSUED BY THE FOURTH MINISTERIAL
CONFERENCE OF THE WORLD TRADE ORGANIZATION AND
PHARMACEUTICAL PrODUCTS, the WIPO National Training
Seminar on Intellectual Property for the benefit of Egyptian
diplomats, organized by the World Intellectual Property
Organization (WIPO), Cairo Institute for Diplomatic Studies,
January 29-31, (2007), at 12 and after.
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conditions stipulated in Article 24 are met, subject
to the rules and procedures specified in the imple-
menting regulations.

2.2. The legal nature of compulsory licensing
of a patent

There is no agreed-upon opinion on the legal na-
ture of compulsory licenses. There are different ju-
risprudential opinions. Some jurists argue that the
compulsory license is a license contract for exploit-
ing a patent that belongs to the licensee and is under
the supervision and control of the licensing author-
ity. Accordingly, a relationship, similar to the rela-
tionship established under the optional licensing
contract, is established. However, there is a key dif-
ference between these two relationships in terms of
content and extent of the obligations of the parties.
Optional licensing is based on the mutual agreement
between the licensor and the licensee. This mutual
agreement is, however, not required in compul-
sory licensing, as it is carried out without the con-
sent of the patent owner, and is accordingly not a
contract.**

Some jurists argue that the legal nature of the
compulsory licensing is based on economic consid-
erations,” and that the basis for the obligation of
exploitation is due to the conditions of the patents’
legal protection system and their development, as
well as the desire of national laws to increase do-
mestic production and profit. However, this is not
a legal basis upon which a compulsory license is
granted to exploit a patent in which the patent
owner has a monopoly right.

Other jurists argue that the basis of compulsory
licensing is based on the theory of the abuse of a
patent owner’s monopoly right,”® where the patent
owner is not permitted to abuse such a right. If a pat-
ent owner does not exploit the patent, or such ex-
ploitation is not sufficient to meet the needs of
society, then the owner is deemed to be abusive in
using the monopoly right, and this requires granting
others a compulsory license to exploit the patent.
However, adoption of such theory makes the com-
pulsory license a penalty imposed on the patent
owner. This is inconsistent with receipts by the pat-
ent owner of a fair compensation when the invention
is compulsorily exploited. Also, this theory cannot
be accepted when the compulsory license is granted
to achieve the public interest.

This study argues that the compulsory licensing
is only a legal action taken by a competent authority
under the law, which determines cases of its applica-
tion and the provisions of each case so that the pub-
lic interest takes priority over the interest of the

patent owner in exercising the monopoly right to ex-
ploit the invention. If inventions are not exploited,
there is no need to declare them or to grant patents
for such inventions. According to society, the patent
18 not an end, but a means to benefit from the inven-
tion. If the patent owner deviates from or fails to
achieve such an objective, or the public interest re-
quires exploiting the invention, then the competent
authority has the right to achieve such interest through
the compulsory licensing. The invention, for which
the patent is granted, as well as the compulsory
license, is granted by force of law whenever the con-
ditions necessary for granting them are fulfilled.

2.3. Cases where a compulsory license is granted
to exploit the pharmaceutical patent

A compulsory license is only granted to others
according to certain cases and conditions that re-
quire state intervention, represented by the compe-
tent authority, to grant such a compulsory license
to others against the will of the patent owner and
without the patent owner’s consent. These cases dif-
fer from one type to another. However, they are all
based on one reason: namely, non-exploitation of
the patent by the patent owner. These cases include
non-exploitation or insufficient exploitation, corre-
lated licenses, unfair competition, requirements of
legal security, or emergencies.

2.3.1. Non-exploitation or insufficient exploitation
of the patent. When any patent is granted, includ-
ing a pharmaceutical patent, the patent owner is
supposed to exploit®’ such a patent for a set period,
during which the patent owner has a monopoly on
exploiting it, and others are prohibited from infring-
ing on that right by any means, and such infringe-
ment is punishable under the law.

In contrast, a patent owner is required to ex-
ploit the invention to serve the public interest to
the maximum extent possible. If the patent owner

24SAMIHA AL-QALYOUBI, supra note 12, at 258, SAMIR
AL-FATLAWI, EXPLOITING THE PATENT 77 (Freedom for
Printing and Publishing, Baghdad, 1987), MUHAMMAD
MUKHTAR BRriiri, THE COMMITMENT TO ExpLOIT NEwW
INNOVATIONS 253 (Dar Al-Fikr Al-Arabi, Cairo, 1998).

25 AL SHAFIA JAAFAR MUHAMMAD AL-SHALALL, supra note
14, at 186.

265 AMIHA AL-QALYOUBL, supra note 12, at 267, and Husam
AL-DIN AL-SAGHIR, supra note 23, at 10, and MUHAMMAD
MUKHTAR BRIIRI, supra note 24, at 256, and AL SHAFIA
JAAFAR MUHAMMAD AL-SHALALI, supra note 14, at 189.
*"For more details about the meaning of exploitation see AL
SHAFIA JAAFAR MUHAMMAD AL-SHALALI, supra note 14,
at 166.
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is completely unable to exploit the invention, or if
the patent owner exploits it for a while and then
ceases to exploit it for a certain period of time,
this will cause serious harm to society. In this case,
the state is required to eliminate the harm and
achieve the desired goal of patenting. This goal is
achieved by granting a compulsory license to another
person who is able to exploit the invention without
the need for consent of the patent owner. Granting
this right to others is due to the fact that the patent
owner has been completely unable to exploit the in-
vention, or has insufficiently exploited it to meet the
country’s needs due to the poor financial and techni-
cal capacities of the inventor that prevent exploitation
of this invention as required.

For this reason, Article 31(f) of the TRIPS
Agreement permits the granting of a compulsory
license for the purposes of providing the invention
in the domestic markets. Under TRIPS Agreement,
the member states are obliged to observe the provi-
sions of Articles 1-12 of the Paris Convention.
Article 5 of the Paris Convention provides that
each country has the right to take legislative mea-
sures providing for the grant of compulsory licenses
to prevent abuses which might result from the exer-
cise of the exclusive rights conferred by the patent,
such as non-exploitation. However, a compulsory
license may not be applied for on the grounds of
non-exploitation or insufficient exploitation before
the expiration of a period of four years from the
date of filing of the patent application or three
years from the date of the grant of the patent, which-
ever period expires last.”®

According to the TRIPS Agreement and Paris
Convention, the national industrial property laws
of the countries in question obligate the patent
owner to exploit the invention during the duration
of protection (20 years) from the date of filing the
patent application. Hence, full industrial exploita-
tion must begin within a maximum of three years
from the date of the grant of the patent, unless
there are justified reasons not to do so. If the exploi-
tation of the invention is not continuous or is not
sufficient for the needs of the market, then such ex-
ploitation is unacceptable. In this case, a compul-
sory license is granted to someone else to exploit
the invention. Article 24 of the UAE Federal Law
of Pertaining to the Industrial Regulation and Pro-
tection of Patents, Industrial Drawings, and Designs
provides for the grant to others of a compulsory
license to use the patented invention if the patentee
fails to exploit the invention or if such exploitation
is insufficient without a valid excuse, provided three
years from the date of the grant of the patent have
lapsed.”

Article 22 of the Jordanian Patent Law of 1999
and its amendments grants the Minister’ of Indus-
try and Trade the right to grant a compulsory license
to exploit the patent if such a patent has not been
exploited by the patentee or if the exploitation has
been insufficient before the lapse of three years
from the date of granting the patent or four years
from the date of filing of the patent application.

Additionally, Article 23 of the Egyptian Law on
the Protection of Intellectual Property’! permits
the Patent Office, upon consent of a ministerial
committee formed under a decision of the Prime
Minister, to grant compulsory licenses to exploit
the invention if the patentee has failed to exploit
the patent in Egypt or if such exploitation has
been insufficient before the expiration of a period
of four years from the date of filing of the patent ap-
plication or three years from the date of the grant of
the patent, whichever period expires last. According
to paragraph (4) of the said Article, the compulsory
license is granted if the patentee has ceased to ex-
ploit the patent for more than one year without a
valid excuse. This addition in the Egyptian Law, un-
like the Emirati and Jordanian laws, indicates that
the Egyptian legislature is keen to keep continuous
exploitation of the invention, where it, in terms of
the legal effect, does not differentiate between ces-
sation, non-exploitation, and insufficient exploita-
tion. It should be noted here that despite the
expiration of either of the legal periods, non-
exploitation should be based on legal, technical, or
economic reasons out of control of the patentee.

It is noticed that a specific period is given to the
inventor to be ready and to provide equipment and
raw materials, or to determine the party to whom
an optional license for a pharmaceutical patent is
granted. In accordance with the Emirati, Jordanian,
and Egyptian Laws, this period is four years from
the date of the application or three years from the
date of granting the patent, whichever is longer. If
such a period expires without exploiting the phar-
maceutical patent, then it is reasonable to authorize
the state to issue compulsory licenses in that field.

289e¢ MUHAMMAD AL-AMIN AzzA, COMPULSORY LICENSE
TO EXPLOIT PATENTS AND THE IMPACT OF THE TRIPS
AGREEMENT 66 (Mansoura, Dar Al-Fikr and Law, 2010).
28ee Article 24 of the UAE Federal Law of Pertaining to the
Industrial Regulation and Protection of Patents, Industrial
Drawings, and Designs.

30gee Article 22(1) of the Jordanian Patent Law and its
amendments.

3See Article 23(1) of the Egyptian Law on the Protection of
Intellectual Property.
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Accordingly, the owner of a pharmaceutical pat-
ent is given a specific period to exploit the patent,
and if such a patent is not exploited within such a
period, any person will have the right to apply for
a compulsory license with the competent authority.
Such authority examines each application sepa-
rately, and it has the right to give an additional
period to the patentee if it finds that the non-
exploitation’? is due to justified economic, legal,
or technical reasons. The additional period depends
on the existence or absence of the reason. This also
applies to the insufficient exploitation of the phar-
maceutical patent. Undoubtedly, this eliminates
the pretext on the part of pharmaceutical companies
that register more than one product and more than
one manufacturing method with the aim of prevent-
ing others from using such products or methods.

2.3.2. Licensing for  correlation  between
inventions. The correlated invention means the ex-
istence of two inventions and the exploitation of
each depends on the other, as each of them is not
exploited separately. In other words, each of these
two inventions is complementary to the other as
the benefit from each invention separately is incom-
plete without the use of the other invention.

This case may be included in cases of national
need. Thus, the mere correlation of the two inven-
tions is not sufficient to grant a compulsory license.
Rather, there must be a national need for a subse-
quent patent in order to authorize the owner of
such a patent to obtain a compulsory license for
the previous patent. Further, the license may not
be assigned to others unless the correlated patent
is assigned, since this type of license is more related
to the patent than the patentee.

The Emirati and Egyptian Laws** adopted the
provision of Article 31(f) of the TRIPS Agreement,
where a compulsory license is granted to the paten-
tee whose invention involves a significant techni-
cal development, has an economic importance,
and cannot be exploited without exploiting another
patent, so that the other patent is compulsorily
exploited. The legal provisions in this case do not
differ from the cases of granting compulsory
licenses in the UAE and Egyptian laws, but it is
not provided for in Jordanian law.

It is to be noticed that the interdependence or
correlation of the two inventions is insufficient to
obtain a compulsory license. Rather, an invention
must involve a significant technical development
and have an economic value, and such invention
is difficult to exploit without exploiting another in-
vention. If these requirements exist, then a compul-
sory license can be granted to such inventions. In

contrast, the owner of a compulsorily licensed pat-
ent is entitled to obtain a license on reasonable
conditions for the exploitation of the other inven-
tion, and the compulsory license for either patent
may not be assigned without assigning the other
patent.

2.3.3. Compulsory license in the event of unfair
competition. If a patentee abuses the rights in a
manner that prevents fair competition, a compulsory
license can be granted. If a patentee follows practices
aimed at monopolizing the market (such as unreason-
able reduction of price of the product, prevention of
technical training in a way that negatively affects fair
competition, or other anti-competitive practices), this
constitutes a justification for the state to grant com-
pulsory licenses.™

The Egyptian legislature®® has addressed this
case and adopted a set of flexible standards that
would support the issue of compulsory licenses. It
has also included many cases that harm society
within the concept of unfair competition.>’ Similar
to the Jordanian legislature, the Emirati legislature
did not define cases of unfair competition. It only
indicated that practices are anti-competitive to
grant a compulsory license, provided that necessary
judicial and administrative measures are taken to
verify existence of such practices, so that a license
is not used as a pretext to infringe on a patentee’s
rights.*®

Regulating such cases in the Arab comparative
laws is desirable, in order to prevent pharmaceutical
companies from using “cut-off patents” and thus

¥2See Article 24(2) of the UAE Federal Law of Pertaining to
the Industrial Regulation and Protection of Patents, Indus-
trial Drawings, and Designs; Article 22(2) of the Jordanian
Patent Law and its amendments; and Article 23(4) of the
Egyptian Law on the Protection of Intellectual Property.
*See Abdullah Al-Khashroum, supra note 20, at 206.
*The provisions for licensing for the link between inven-
tions are mentioned in Article 30 of the UAE Federal Law
of Pertaining to the Industrial Regulation and Protection
of Patents, Industrial Drawings, and Designs; Article 22(2)
of the Jordanian Patent Law and its amendments; and
Article 23(6) of the Egyptian Law on the Protection of Intel-
lectual Property.

35See NISREEN CHERIQI, supra note 16, at 150, and DANA
HamA BAQi ABDEL KADER, supra note 2, at 536.

36See Article 23(5) of the Egyptian Law on the Protection of
Intellectual Property.

37See MUHAMMAD AL-AMIN AZZA, supra note 28, at 83,
and NISREEN CHERIQI, supra note 16, at 76.

385ee Articles 5-8 of UAE Federal Law No. 4 of 2012, On
the Regulation of Competition, as well as Articles 5-8 of the
Jordanian Competition Law No. 33 of 2004.
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prevent them from purchasing all patents related to
their area of production and registering a large num-
ber of patents without actually using them for the
purpose of unfair competition.>”

2.3.4. Compulsory license for the requirements of
national security or emergencies. A state of na-
tional emergency declared in a country is one of
the most important cases where the state can ex-
ploit, or order others to exploit, the invention, in
order to address the emergency situation. These sit-
uations include, without limitation, the spread of
diseases and epidemics that require ZProduction of
certain medicines, like COVID-19,*° which has
spread in most countries of the world, as many
countries have declared a state of emergency to con-
front the spread of the epidemic.

On January 31, 2020, the World Health Organiza-
tion (WHO) declared the outbreak of the novel
coronavirus in China to be a public health emer-
gency of international concern, with the aim of pre-
venting or limiting the spread of the disease across
borders. The epidemic quickly spread in many
countries of the world, including the United Arab
Emirates, Egypt, and the Hashemite Kingdom of
Jordan, where these countries, similar to other coun-
tries in the world, declared a state of emergency and
took strict measures to prevent its spread.

Article 2 of the UAE Federal Law No. 14 of
2014 on Combating Communicable Diseases, pro-
vides that the state is responsible for protecting
public health. Hence, the UAE has made efforts
to develop and implement strategic plans to com-
bat and prevent the spread of the epidemic and
has taken into account the balance between re-
quirements of public health and the rights of indi-
viduals according to the International Health
Regulations. Further, Article 22(a) of the Jordanian
Public Health Law No. 47 of 2008, as amended,
permits the Minister of Health to take all necessary
measures to combat the outbreak and prevent the
spread of any epidemic disease in the Kingdom.
Article 23 of the same law permits the Minister
to issue the necessary instructions to implement
epidemiological control measures to prevent dis-
ease outbreaks in the Kingdom and prevent their
transmission to other countries by land, air, and
sea, and to implement relevant international agree-
ments to which the Kingdom is a party. Article 18
of the Egyptian Constitution*' also affirms the
state’s role in providing integrated health care in
accordance with quality standards.

The Emirati legislature permits the Minister
of Economy to issue a decision on the compul-
sory license to exploit the patent if the invention sig-

nificantly serves the public interest. The UAE
legislature did not precisely define the state of emer-
gency; rather, it adopted the concept of public inter-
est. Declaration of the state of emergency does not
serve the public interest, but termination of such a
state does. Thus, the state of emergency was de-
clared as a result of the spread of an epidemic in var-
ious countries of the world, and all measures were
taken to confront its spread and mitigate its effects.
If a specific anti-virus drug is invented, the compe-
tent minister will issue a decision regarding the
compulsory license to exploit the invention without
prior negotiation with the patent holder.** Likewise,
the Jordanian legislature authorizes the Minister of
Industry and Trade to grant a compulsory license
to exploit the patent, without consent of the patentee
to respond to the emergency.*’

The Egyptian Law on the Protection of Intellec-
tual Property is more precise in this regard. The
Egyptian legislature authorizes the patent office,
upon consent of a ministerial committee formed
under a decision of the Prime Minister, to grant
compulsory licenses to exploit the patent** in the
event that such patent achieves noncommercial pub-
lic benefit purposes (such as preserving health, en-
vironmental safety, and national security) in order
to respond to the emergency situation, taking into
account the realization of the legitimate interests
of others without unreasonable prejudice to the
rights of the patent owner. This also applies in
case of lack of quantity of patented drugs or low
quality of such drugs, or an extraordinary increase
in their prices, or if the invention relates to medi-
cines for critical cases or chronic or incurable dis-
eases or to products used in the prevention of
these diseases, and whether the invention relates
to medicines or their method of production, or to
the materials used in their production, or the method
of preparation of the materials necessary for their
production.

3% Abdullah Al-Khashroum, supra note 20, at 201.

“OThe novel coronavirus that emerged in Wuhan, China,
dates back to the end of December 2019, and has spread
throughout the world.

*ISee Article 18 of the Egyptian Constitution issued in 2014.
“28ee Article 27(2) of the UAE Federal Law of Pertaining to
the Industrial Regulation and Protection of Patents, Indus-
trial Drawings, and Designs.

43See Article 22(A) of the Jordanian Patent Law and its
amendments.

“See Article 23(1-2) of the Egyptian Law on the Protection
of Intellectual Property.
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It is noted that Arab comparative laws in question
did not require the licensing authority to make ef-
forts to obtain a license from the patent owner. In
other words, the license is granted without the
need for the patent owner’s approval®’. This article
argues that this process is used due to the nature of
the case in which the license is compulsorily
granted, and which cannot be delayed (emergency).
Entering into negotiations with the patent owner
may take a long time to reach an agreement. At
the same time, granting the compulsory license to
respond to emergency situations and for the pur-
poses of public interest does not cancel the patent
owner’s right to obtain fair compensation.

Finally, this study argues that providing for the
current situation in Arab patent laws is necessary
for community protection. It is a legislative obliga-
tion which makes the state more capable to accom-
plish its health and social goals by establishing a
legal basis that makes the state more capable to con-
trol its health-related future for the good of its people.
This is since rigorously enforcing the exclusive right
of the patent owner would affect the duty undertaken
by the state, so the state should not stand idle while
its and its people’s interests are compromised.

2.3.5. Multiple compulsory licenses. The Emir-
ati legislature followed a distinct approach in this
regard, where Article 26 provides that the grant of
a compulsory license does not prevent the grant of
additional compulsory licenses. The Egyptian legis-
lature followed the same approach, where Article 24
provides that the license is exclusive to those who
request it unless the patent office decides otherwise.
Thus, the legislature has given discretionary power
to the patent office to provide more than one license
for the same patent. Likewise, Article 23 of the Jor-
danian law provides that compulsory licenses are
not exclusive, which means that more than one
compulsory license can be granted for a particular
patent.

This article argues that forbidding the competent
authority from granting more than one license
would not be proper, because the compulsory
license aims to fulfill a specific need but granting
only a single license may not be sufficient to address
the need. For example, if a drug is created to treat
COVID-19, the grant of only one compulsory
license would almost certainly be insufficient to
meet the community’s needs as a result of the in-
creasing number of cases in various countries of
the world. Thus, it is recommended that the reasons
for granting licenses should be balanced so that the
state can grant more than one compulsory license
when necessary.

2.4. Balancing between the requirements of the global
public interest and the legitimate interest of the
patentee in compensation

Usually, compulsory licenses are not required
when the patented product is available in the local
markets, unless the product is available under con-
ditions and at prices that are inconsistent with the
rules of fair competition.

In Article 31, the TRIPS Agreement defines the
conditions and controls under which a compulsory
license can be granted, and the practical effect of
those controls that might make the manufacturing
countries benefit from the compulsory licenses
while the non-manufacturing countries do not ben-
efit from these licenses due to lack of capabilities.*®

It is also noted that the TRIPS Agreement does
not obligate the concerned authorities to grant a
drug license to a national person, as it may be
granted to a foreign person. This is in order to ex-
pand coverage of the pharmaceutical needs of de-
veloping countries in light of the potential lack of
national expertise and capabilities that would be
able to receive compulsory licenses in industries
such as the pharmaceutical industry.

A serious and effective step was taken in this
regard prior to the Cancun Ministerial Conference,
where the General Ministerial Council of the World
Trade Organization (WTO) approved a decision
that would provide adequate facilities for developing
countries, as it allows them to import generic medi-
cines*’ at low cost depending on the compulsory li-
censing system. According to that decision, any
member state is allowed to produce generic copies
of patented medicines under a compulsory license
to export these products to the eligible importing
countries. This decision complements the Doha Dec-
laration and clarifies the steps necessary to improve
access to essential medicines.*®

4Sgee Article 22 of the Jordanian Patent Law and its amend-
ments, which is similar to Article 27(2) of the UAE Federal
Law of Pertaining to the Industrial Regulation and Protec-
tion of Patents, Industrial Drawings, and Designs, as well
as Article 23(1-2) of the Egyptian Law on the Protection
of Intellectual Property.

46Bryan C. Mercurio, TRIPS, Patents, and Access to Life-
Saving Drugs in the Developing World, 8§ MARQUETTE
INTELL. PrROP. L. REV. 222 (2004).

“’For more details about the meaning of generic drugs, see
Dana HamA BAQi ABDEL KADER, supra note 2, at 820.
48Angela Anderson, Global Pharmaceutical Patent Law in
Developing Countries—Amending Trips to Promote Access
for All, BEPRESS LEGAL SERIES 17 (Working Paper 1052,
2006).
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In the Doha Declaration, the member states of the
WTO recognized the problem of developing coun-
tries concerning benefiting from compulsory licens-
ing due to their inability to manufacture medicines.
As aresult, on August 30, 2003, the General Council
of the WTO decided to temporarily suspend the ap-
plication of paragraphs (f) and (h) of Article 31 of
the Agreement in relation to pharmaceutical prod-
ucts; the temporary suspension decision then became
a permanent decision by amending Article 31 of the
Agreement. On December 6, 2005, the member
states of the Council issued a decision according to
which Article 31 bis was added to the TRIPS Agree-
ment. Under the said Article, pharmaceutical prod-
ucts manufactured under compulsory license are
allowed to be exported to countries that do not
have the ability to manufacture medicines. In this
context, it is prohibited to double the compensation
granted to the patentee in case of the compulsory
license, so that he will only obtain one compensation
in the country that manufactured the drug under the
compulsory license for the purpose of exportation.
A new appendix was also added to the Agreement
concerning compensation, notifications, and avoid-
ing leakage of pharmaceutical products to countries
other than those that have been §ranted the compul-
sory license to meet their needs™.

It should be noted that the licensing authority ex-
amines each case separately, so that the grant or
non-grant of a license is based on individuated consid-
eration according to the technical and financial capac-
ity of the applicant and the extent of its competence to
produce the relative product. Such competence is not
confined to possessing the financial, technological,
and technical capacities; rather, it extends to include
the ability to provide such capacities even if they are
not immediately available to the license applicant.
The applicant is not required to be able to manufacture
the product but has the ability to provide it to the local
market by any means. For the same considerations, the
licensee is not permitted to grant or transfer the license
to others by any means.’® The laws of the countries in
question did not provide for a penalty for waiver of
the drug compulsory license to others. However,
such a waiver is invalid and may lead to revocation
of the license. In this regard, the Egyptian law permits
the licensee to assign the license if such licensee as-
signs the whole or part of the license-related project,
benefiting from the provisions of Article 31(e) of
the TRIPS Agreement.”’

This article argues that the Egyptian legislature
erred in this since assignment of the project or any
part of it does not lead to assigning any personal
consideration, especially if such personal consider-
ation is in harmony with the licensee’s technical ca-

pacity. This can be obviously noticed if part of the
project is assigned. This provision is vague, where
the assignment is entrusted to the licensee and not
to the competent authority, which is required to as-
sess ability of the assignee to meet the conditions of
the compulsory license.

The legitimate interests of the holder of the right
in the pharmaceutical patent should be taken into
account. The grant of compulsory licenses does
not aim to ignore the right of the owner of a pharma-
ceutical patent. Though use of such licenses is per-
missible, such use does not deprive the owner of the
right to obtain fair compensation where the eco-
nomic value of the invention is taken into account
when determining such compensation through a
set of criteria, considering the size of the consumer
market for the drug, the sums spent on the invention,
the period of legal protection left, importance of the
patent and degree of competition for it.>>

The TRIPS Agreement does not expressly provide
for the estimation of the value of compensation
granted to the patent owner. On the one hand, devel-
oping countries will argue, in the event of any future
disputes, that these licenses are temporary and their
aim is to provide essential medicines to the poor in de-
veloping countries when the conditions for those
licenses are met; thus, this will not cause any damage
to the large pharmaceutical companies, and therefore
the compensation must be low. On the other hand, the
pharmaceutical companies which own patents will
undoubtedly argue that the compensation must be suf-
ficient to cover the costs of research and development
and will claim the right to at-least modest profits.>

The amount of compensation is estimated in each
case separately. As explained earlier, the Agreement
did not set criteria to be used in assessing the com-
pensation. Yet, two controls were developed to be
taken into account in this regard. Firstly, each case
should be separately examined when assessing the
compensation. For example, compensation for phar-
maceutical products created to treat COVID-19 are

“9See HusaM AL-DIN AL-SAGHIR, supra note 23, at 16.
ABDEL-RAHIM ANTAR ABDEL-RAHMAN, THE IMPACT OF
THE TRIPS AGREEMENT ON THE PHARMACEUTICAL INDUS-
TRIES 89 (Alexandria, Dar Al-Fikr Al-Jami, 2009).

See Article 24(g) of the UAE Federal Law of Pertaining to
the Industrial Regulation and Protection of Patents, Indus-
trial Drawings, and Designs.

51See MUHAMMAD IBRAHIM Moussa, PATENTS OF INVEN-
TION IN THE FIELD OF MEDICINES 164 (New University Pub-
lishing House, Alexandria, 2007).

2See DANA HaMA BAQI ABDEL KADER, supra note 2, at 553.
53Bryan C. Mercurio, supra note 46, at 223.



Downloaded by 2.50.129.40 from www.liebertpub.com at 07/18/21. For personal use only.

Biotechnology Law Report ¢ Volume 40, Number 2

115

not equal to cosmetics. Secondly, the economic value
of the license, not to the patented pharmaceutical
product, should be taken into account. The best factor
in determining this value is to look at the profits that
the licensee earns and to determine a certain percent-
age to be borne by the patent owner.>*

This study argues that adopting this policy in de-
termining compensation is incorrect since the eco-
nomic value of the drug license is not determined
by the amount of profit(s) alone. The benefits that ac-
crue to the state as a result of issuing the license and
the benefits that accrue to individuals, whether health
or economic, are among the benefits for which the in-
ventor is entitled to receive a fair compensation. If
these benefits are difficult to measure, flexible stan-
dards can be set in this area to solve this problem.
For example, the sums of money that the state
would have spent if it had relied on parallel imports™”
or as a result of obtaining compulsory licenses.

Hence, countries must utilize the space given in
determining compensation in proportion to their
economic conditions without prejudice to the rights
of the patent owner, given that international agree-
ments have permitted the competent authorities to
determine the amount of compensation and how it
is paid, provided that the compensation is fair.>®

The decision issued regarding the amount of
compensation is subject to review by the court or
any another competent authority designated by the
state.’” In this context, the Egyptian law’® gives
this authority to an independent committee in the
state, while both the UAE” and Jordanian laws®®
grant this authority to the court. Further, these
make the decision regarding issuance of the compul-
sory license subject to review by competent authori-
ties in terms of whether or not the conditions are met.
This is a proper conduct that would take into account
the legitimate rights of the patent owner.

2.5. The compulsory license to exploit the
pharmaceutical patent is limited to achieving its
objective and not to monopolizing it

The proportionality between the scope and dura-
tion of the compulsory licensing of medicines and
the need, for which the license was granted consti-
tutes an effective element to ensure that the issuance
of these licenses is not exaggerated, nor are the scope
and duration of these licenses expanded without jus-
tification. For example, if a patent has been produced
to treat the novel coronavirus and compulsory
licenses granted to exploit such patents in order to re-
spond to the current health emergency, the license
period must expire when the state of emergency ter-
minates. Accordingly, the compulsory license must

be revoked when the purpose for which it was
granted ceases to exist, taking into account the legit-
imate interests of the licensee. Therefore, the follow-
ing conditions are required to terminate the license:®'

1. Balancing between the legitimate interests of
the first licensee on the one hand and the
legitimate interests of subsequent licensees,
on the other hand. If the competent authority
grants a compulsory license and after four
years grants another license for the same
product or its method of manufacture, and
after two years such authority wants to ter-
minate the license, such termination will not
harm the right of the first licensee, but will
harm the interests of the second licensee,
who may not have been able to benefit from
his license and have not achieved the re-
quired returns to cover the cost of the license.
In this case, the license of the second licensee
should not be terminated. Otherwise, such
licensees should be paid fair compensation.

2. Cessation of the circumstances for which
the license was granted, and the absence of
their recurrence. Therefore, the state has the
right to refuse to terminate the license when
there is a possibility of a recurrence of the
situation for which the license was granted.

The TRIPS Agreement linked the validity of
compulsory licenses to the continuity of the circum-
stances or reasons for granting them. The license is
subject to termination if the conditions that led to its
granting have ceased to exist and it is unlikely that
they will recur. The national laws in question have
adopted this general provision.

54See ABDEL-RAHIM ANTAR ABDEL-RAHMAN, supra note
49, at 153.

53For more details see REEM SAUD SAMAWI, PATENTS IN
PHARMACEUTICAL INDUSTRY: LEGAL REGULATION OF VOL-
UNTARY LICENSING IN LIGHT OF THE WORLD TRADE
ORGANIZATION (W.T.O.) 134 (Dar Al Thaqafa for Publish-
ing & Distributing, Amman, 2008), and ABDEL-RAHIM
ANTAR ABDEL-RAHMAN, supra note 49, at 75.
S*MUHAMMAD IBRAHIM MUSA, supra note 51, at 196.
57See DANA HAMA BAQI ABDEL KADER, supra note 2, at 553.
8See Article 24(8) of the Egyptian Law on the Protection of
Intellectual Property.

See Article 28 of the UAE Federal Law of Pertaining to the
Industrial Regulation and Protection of Patents, Industrial
Drawings, and Designs.

50See Article 26 of the Jordanian Patent Law.

61See ABDEL-RAHIM ANTAR ABDEL-RAHMAN, supra note
49, at 152.
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According to Article 31(2) of the UAE law, the
compulsory license is canceled by the licensing au-
thority at the request of the patent owner if the li-
censee does not comply with the conditions of the
license, and if the reasons for which such license is
granted have ceased to exist. The licensee is given a
reasonable time to cease to use the license if the im-
mediate cessation would cause serious damage to
him. Hence, the compulsory license terminates if
the reasons for grant of such license cease to exist
upon a decision by the competent authority or at
the request of the concerned party. Article 24 of the
Jordanian Patent Law permits the Minister, on his
own or at request of the patentee, to revoke the license
if the reasons for which it was granted cease to exist.

Article 23(8 and 9) of the Egyptian Law provide
that the compulsory license terminates once its term
terminates. The compulsory license may be termi-
nated before expiration of the license term if the rea-
sons for which it was granted crease to exist and are
unlikely to exist again. The patent office can revoke
the license at the request of the patentee. The patent
office can, on its own or at the request of the con-
cerned party, revoke the license if the licensee has
not used to the license after two years of the date
of grant, or if the licensee has failed to implement
the obligations contained in the license.

This approach in the laws in question is consis-
tent with the nature of compulsory licenses and
takes into account the reasons for which such
licenses were granted, and they terminate once
such reasons cease to exist.

3. CONCLUSION

This study dealt with the issue of exploiting the
pharmaceutical patent for treating the coronavirus
by use of the compulsory license. Novel coronavirus
was declared to be a pandemic that caused health,
economic, and social damage to various countries
of the world. It was found that the pharmaceutical
patent does not differ from the normal patent except
that it is focused on medicines intended to treat dis-
eases. The pharmaceutical patent grants an inventor
a set of monopoly, moral, and material rights that
enable him to exploit the pharmaceutical patent di-
rectly or through others and to perform legal actions
thereon. The pharmaceutical patent has several
forms: invention of a new pharmaceutical product,
invention of a new manufacturing method for pro-
duction of drugs, discovering a new application of
known manufacturing methods for production of a
pharmaceutical product, or an addition or a modifi-
cation to an existing pharmaceutical invention.

It was noticed that the Emirati and Egyptian leg-
islatures make additional patents independent from
the original patents, where such additional patents
do not terminate upon termination of the original
ones, and they are not affected by the reasons for ex-
piration of the original patents. Such independence
extends to include the rights and obligations, and to
grant the original patentee and others the right to
make modifications and improvements, unlike the
Jordanian legislature which confines the grant of
patent to the original patentee. Hence, it is recom-
mended that the Jordanian legislature should follow
the example of the Egyptian and Emirati legisla-
tures in this regard.

In principle, the legislatures, in the laws in ques-
tions, permit the patentee who is granted a pharma-
ceutical patent to exploit such patent in the manner
the patentee deems appropriate. However, the legis-
lature can, under certain circumstances, oblige the
patentee to grant a compulsory license to someone
else for exploitation. Use of compulsory licensing
is justified as it aims to prevent the patentee from
abusing his exclusive rights, where the patentee
might intend to not exploit, and not let someone
else exploit, the patent to society’s detriment. An in-
ventor is required under the law to exploit the inven-
tion. If an inventor fails to exploit the invention at
all or fails to exploit it as required, then the compe-
tent authority has the right to permit someone else to
exploit the patent through compulsory licensing.
This includes exploiting any correlated inventions.
Further, a compulsory license is granted if the phar-
maceutical patent is for treatment of diseases that
threaten the public health. The laws have differed
in dealing with this issue. Similar to the remaining
laws in question, the Emirati legislature used the
term “public interest.”

The compulsory licensing of the pharmaceutical
patent for treating the coronavirus is a legal means
to achieve public benefit for all members of society.
If a treatment for this disease is discovered, it is nec-
essary to grant several compulsory licenses to re-
spond to this epidemic, since granting a single
license would be insufficient to accomplish the pub-
lic good. Compulsory licensing is carried out accord-
ing to controls preserving the patent owner’s right to
obtain fair compensation and ensuring termination of
the period of the compulsory license once the pur-
pose for which it is granted creases to exist.

Finally, countries are urgently required to coop-
erate with each other in order to discover a treat-
ment for this epidemic, and to avoid monopoly
and blackmail.



